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Ending a Seven-Year Dispute, a US Court
Rules That Artists Aren’t Entitled to
Royalties for Artworks Resold at Auction
The Ninth Circuit ruled that US Copyright law trumps a California law
requiring payment of royalties to artists.
Eileen Kinsella, July 9, 2018
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Artists hoping to get paid when their work sells for millions of dollars at auction may
be out of luck—at least in the US.
On Friday, the Ninth Circuit of the US Appeals Court essentially struck down a
California state law that required fine artists to be paid royalties when their work is
resold. The three-judge panel said that the law, called the 1977 California Resale
Royalties Act (CRRA), is pre -empted by the federal Copyright Act.
The decision brings to an end a seven -year legal battle over resale royalties, which
offer visual artists a piece of the profits when their works are resold by ga lleries or
at auction. In a now-apocryphal tale, the debate over royalties is said to have begun
when the artist Robert Rauschenberg punched collector Robert Scull after he made
a hefty profit selling one of his works at auc tion. Rauschenberg would go on to
advocate for California to adopt the Resale Royalties Act, the only law of its kind in
the US.
Under the CRRA, artists were entitled to five percent of the resale price of their
artwork—under certain circumstances. The law applied only to works sold in
California or sold by a California resident. Some argued that the law unfairly
constrained California’s art market.
The latest ruling all but nullifies the law by limiting its scope to a one -year window.
Now, only works resold from January 1, 1977, to January 1, 1978, when the
Copyright Act became effective, are eligible for the royalty payment. The court ruled
that royalty claims made after January 1, 1978 “were expressly pre -empted ” by the
Copyright Act—which does not recognize an artist’s right to resale royalties.
The decision dismisses a class-action lawsuit first brought by artists Chuck Close,
Laddie John Dill, and the Sam Francis Foundation in 2011. The group filed the
lawsuit to collect royalty payments from Sotheby’s, Christie’s, and e -commerce
behemoth eBay. (None of the defendants immediately responded to artnet News’s
request for comment as of press time.)
“I’m not surprised, but I’m disappointed,” Dill told the San Francisco Chronicle.
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“Our decision today means that the CRRA had a short effective life,” wrote Judge
Jay S. Bybee. “California’s statute presumably coexisted for exactly one year
alongside the 1909 Act. Once the 1976 Act took effect, however, the balanc e of
state versus federal copyright protection shifted.”
The 30-page decision includes information about the history of art resale rights —
both in the US and abroad—as well as details about previous and mostly
unsuccessful attempts at application or enforcement.
As the ruling points out, the US is something of an exception when it comes to
recognizing artists’ royalty rights. “Many nations recognize the droit de suite, under
which artists receive a royalty each time the original, tangible embodiment of their
work is resold,” the judges note. “The practice was firs t recognized in France in
1920 and then adopted in other civil law jurisdictions.”
Since 1948, the international Berne Convention has also recognized that artists
possess an “inalienable right to an interest in any sale of the work subsequent to
the first transfer by the author.”
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Thus far, however, the US has not recognized that right. Though the US became a
signatory to the Berne Convention in 1989, “to date, it has not adopted the droit de
suite. As early as the 1970s, Congress considered adopting the droit de suite as
part of US copyright law, but these efforts have never proved successful.” As a
result, the CRRA is the first—and, thus far, only—American recognition of droit de
suite.
The state law has not fared well in federal court in recent years. This is the second
time the case has appeared before (and been struck down by) the Ninth Circuit. In
2015, the panel found that a clause of the CRRA violated the Commerce Clause
that grants the federal government power to regulate interstate commerce. The
original decision striking down the law came down in a lower court in 2012.

